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COMMUNITY BENEFITS AGREEMENT 

This Community Benefits Agreement (“Agreement”) is made as of the 4th day of 

December, 2019, by and between the South of South Neighborhood Association 

(“SOSNA”), located at 1901 Christian Street, Philadelphia, PA 19146 , c/o David Zega, 

as of the date of this Agreement, North of Washington Avenue Coalition (“NOWAC”), 

located at 2304 Madison Square, Philadelphia, PA 19146, c/o Madeline Shikomba, as of 

the date of this Agreement and Fitler Estates, LLC (“Owner”), located at 1835 Market 

Street, Suite 1400, Philadelphia, PA 19103, c/o Hercules W. Grigos, Esq., in connection 

with the development of 2401-2425 Washington Avenue (SOSNA, NOWAC and Owner 

each a “Party” hereinafter collectively are referred to as the “Parties”). 

W I T N E S S E T H 

WHEREAS, Owner is the owner of that certain real property and the building and 

improvements thereon situated at 2401-2425 Washington Avenue, Philadelphia, 

Pennsylvania 19146 (the “Property”); and 

WHEREAS, Owner intends to either seek an Ordinance which would permit the 

proposed development of the Property or in the alternative, file an appeal to the 

Philadelphia Zoning Board of Adjustment (the “ZBA”) for the development of the Property 

(either of the forgoing, hereinafter referred to as the “Relief”). The Relief would permit  

the Owner to erect 12 Townhomes, 5 Duplexes, 1 Quadplex, a mixed use building on 

Washington Avenue with 28 apartments plus retail and a multi-family building on 25th 

Street with 28 residential apartments (collectively, the “Project”), and 
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WHEREAS, SOSNA and NOWAC are Registered Community Organizations 

located within the area which includes the Property; and 

WHEREAS, Owner deems SOSNA and NOWAC’s support of the Relief to be of 

material value to Owner; and 

WHEREAS, the conditions to SOSNA and NOWAC’s support of the Relief 

agreed to by Owner as set forth herein are deemed by SOSNA and NOWAC to be of 

material value to SOSNA and NOWAC and their respective constituents; 

WHEREAS, Owner, SOSNA and NOWAC have agreed to certain conditions 

upon which SOSNA and NOWAC will provide their support of the Relief as set forth 

herein.    

NOW THEREFORE, in consideration of One Dollar ($1.00) and other good and 

valuable consideration, including, but not limited to, the mutual promises set forth herein, 

the receipt and sufficiency of which are hereby acknowledged, and of the mutual 

agreements hereinafter set forth, and intending to be legally bound, the Parties hereby 

agree as follows: 

1. Support.  SOSNA and NOWAC shall, at no cost to them, support and take 

any and all steps reasonably necessary to demonstrate such support of the Relief and any 

further appeals thereof, including providing a letter of support to either The Honorable 

Councilman Kenyatta Johnson’s office, as Councilperson for the Second Council District 

in the City of Philadelphia in the case of an Ordinance or the ZBA in the case of an 

appeal for the granting of the requested variance(s) required for Relief, and upon request, 

to appear at hearings to testify and exhibit such support.  Further, SOSNA and NOWAC 
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expressly agree that upon the granting of the requested variances or the issuance of an 

Ordinance, they shall not file an appeal of the granting of the variances or challenge the 

issuance of the Ordinance. 

2. Proposed Plan and Design.  Owner will adhere to the final proposed plans 

and designs submitted to SOSNA and NOWAC in conjunction with the Ordinance, 

which such plans are attached hereto as Exhibit “A” and made a part hereof (the “Plans”).  

To the extent the Plans change for any reason after submission to City Council (in 

conjunction with this Agreement) in pursuit of the Ordinance, SOSNA’s Architecture 

Review Committee (ARC) and NOWAC, so long as they each remain Registered 

Community Organizations in good standing with the City of Philadelphia, shall have 15 

days from receipt thereof to review and approve the amended plans.  ARC and 

NOWAC’s review shall be limited to determining whether any amended plans are 

consistent with this Agreement, and ARC and NOWAC shall not disapprove any such 

amended plans other than on the basis that they are materially inconsistent with the terms 

of this Agreement, and such approval shall not be unreasonably withheld.  

3. Benefits to the Community.  In consideration of SOSNA and NOWAC’s 

support of the Relief, Owner agrees to offer the following benefits to the surrounding 

neighborhoods and the Philadelphia community at large: 

a. Affordable Housing.  Owner agrees to make eight (8) one bedroom 

rental units and two (2) two-bedroom rental units, which 

constitutes more than ten (10) percent of the overall Project, 

available to the community at the Affordability Standards set forth 

in this Section 2(a) (the “Affordable Units”) for a period of thirty 

DocuSign Envelope ID: F30E468E-3A45-4F1B-B93B-8CAE0DD3FB07



 

4 

PHIL1 8358978v.3 

(30) years commencing on the date that the first lease of an 

Affordable Unit commences and terminating on the thirtieth (30th) 

anniversary thereof.   

i. Affordability Standard – The Parties agree that the base 

rent for the Affordable Units, less a one hundred dollar 

($100) utilities credit per month to be credited by Owner to 

tenant and to be paid directly by tenant to the respective 

provider for gas, electric or water service (the “Utility 

Credit”), shall not exceed thirty percent (30%) of gross 

monthly income for households earning up to sixty percent 

(60%) of the Area Median Household Income (“AMI”) for 

the Philadelphia Metropolitan Statistical area, adjusted for 

household size, by the U.S. Department of Housing and 

Urban Development for each such year.  The foregoing 

standards are referred to as the “Affordability Standards.” 

The Parties agree that for purposes of this Agreement, the 

term “base rent” shall be the actual rent charged to tenants 

and does not include charges or costs for electricity, water, 

phone and data services or other utilities or other services 

that may be provided by Owner to all residential tenants of 

the Property, with the Utility Credit to be subtracted from 

base rent for purposes of calculating the total monthly costs 

to tenants.  
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ii. Conditions of Affordable Units (Rental) – The following 

conditions shall apply to the rental of Affordable Units: (i) 

All Tenant Candidates (as defined herein) who are accepted 

by Owner shall enter into the Owner’s form of written lease 

for a term of at least one (1) year with tenant’s option to 

renew and comply with the terms of such lease, including 

the payment of a security deposit that does not exceed (on a 

percentage basis of the base rent) the lowest security 

deposit paid by any tenant of any of the Units; (ii) 

Affordable Units must be the principal residence of the 

person(s) who are tenants under the lease; and (iii) the 

Affordable Units shall be comparable in condition and 

location to market rate units available at the Property, and 

shall be distributed throughout the 25th St. and Washington 

Ave. buildings. 

iii. Procedures – Affordable Housing Organization (“AHO”) 

shall provide potential tenant candidates for the Affordable 

Units to Owner.  AHO shall determine if a tenant candidate 

meets the Affordability Standards set forth herein (a 

“Tenant Candidate”) and shall confirm the same to Owner.  

Owner shall notify AHO of the availability of an 

Affordable Unit for rental after the initial occupancy and 

AHO shall, within thirty (30) days following the date of 
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Owner’s notice of availability, provide Owner with a tenant 

candidate.  Additionally, at the time Owner notifies AHO 

of the availability of an Affordable Unit, Owner shall 

publicly post the availability of the Affordable Unit, while 

referring potential applicants to the AHO for confirmation 

of tenant qualification for an Affordable Unit.  Owner 

reserves the right to perform credit, background and other 

investigations regarding such Tenant and shall make a 

determination as to whether to accept or reject such Tenant 

Candidate in coordination with the AHO.  In the event that 

a Tenant Candidate is rejected, AHO shall, within thirty 

(30) days of such rejection, provide a substitute Tenant 

Candidate to Owner.  In the event AHO does not provide 

Owner with a Tenant Candidate or a substitute Tenant 

Candidate within the prescribed time periods, Owner shall 

be permitted to rent the available Affordable Unit without 

any restriction on the amount of base rent to be charged as 

otherwise imposed by this Agreement for a period not to 

exceed one (1) year; provided, however, that the number of 

Affordable Units either available for rent or subject to a 

lease agreement shall be no less than the amount prescribed 

under Section 3(a) above at any time.  Upon the expiration 

of such lease or the earlier termination thereof, Owner shall 
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provide notice of the availability of the Affordable Unit and 

the foregoing procedures shall be repeated. 

b. Open and Green Space.  Owner agrees to provide the following 

with respect to open and green space on the Property:  

i. On 24th Street and Washington Avenue, Owner shall plant 

street trees with minimum 4' x 4' pits or equivalent planter 

boxes that are site appropriate and are on the approved 

Philadelphia Parks & Recreation (“PPR”) list (preferably 

native tree species) and include canopy trees on 

Washington Avenue and 24th Street where possible, taking 

into account overhead wires; 

c. Safety and Livability Accommodations. Owner agrees to provide 

the following with respect to safety and livability accommodations 

on the Property:  

i. Owner will provide sidewalks at least eleven (11) feet in 

width along Washington Avenue. 

ii. To reduce traffic flow through the neighborhood, the drive 

aisle between the townhouses will be designated as one-

way; entering northbound from 25th Street proceeding 

eastbound through the Property and exiting onto 

southbound 24th Street; 
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iii. Owner will accommodate private trash removal for the 

Project; 

iv. Owner will provide City of Philadelphia approved bicycle 

u-racks along Washington Avenue and 24th  Streets; 

v. Owner will support and cooperate in good faith with any 

efforts to arrange for the City of Philadelphia to install 

protected bike lanes on Washington Avenue and 24th Street 

including, but not limited to, delineator posts, signage, and 

painted bike lanes; 

vi. Owner will provide ADA Accessible infrastructure on the 

property, including, but not limited to, curb cuts and the 

installation of wheelchair-accessible ramps where 

applicable for both residential and commercial components 

of the Property; and 

vii. Owner will install, or arrange for the installation of, tandem 

Big Belly trash and recycling receptacles with foot pedal on 

the corner of 24th Street and Washington Avenue.  

d. Amenities.  Owner agrees to provide the following community 

amenities on the Property: 

i. Owner represents and agrees that the design for the 

commercial space will complement the historic aesthetic of 
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the neighborhood and the Property, within SOSNA and 

NOWAC’s neighborhood architectural guidelines; 

ii. Owner agrees to implement exterior building materials that 

are highly durable and installed in a professional manner. 

SOSNA and NOWAC encourage the use of masonry (both 

natural and cast), metal, wood, glass, and high-quality 

composite materials. SOSNA and NOWAC also encourage 

the use of sustainable materials that come from rapidly 

renewable sources, contain recycled content, and/or can be 

recycled. SOSNA and NOWAC recommend that the 

Owner avoid the use of stucco (unless employed directly on 

masonry). When using brick, only use "face" brick and 

avoid "thin" brick whenever possible. If composite 

paneling is to be used, avoid thin, PVC-based materials as 

they tend to buckle and warp over time. 

iii. Owner agrees that any retail or commercial space, 

including, but not limited to, any grocery store or fresh 

food market, will have windows that are unobstructed and 

clear such that they permit at least 85% visibility to the 

exterior from the interior and vice versa; 

iv. Owner agrees to use commercially reasonable efforts to 

achieve 45% of all project contractors to be given to 

Minority, Women, Disabled Owned Businesses 
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(“M/W/DSBE”) as certified by the Certification Agencies 

approved by the City of Philadelphia in Owner’s contractor 

tenant bidding process. A searchable database of 

M/W/DSBE certified contractors and details on becoming 

certified in Philadelphia are available here: 

https://phila.mwdsbe.com/. 

v. Owner agrees to utilize commercially reasonable efforts to 

achieve 20% of all commercial tenants for 2401 

Washington Avenue to be leased to or owned by 

M/W/DSBEs as certified by the Certification Agencies 

approved by the City of Philadelphia in Owner’s 

commercial tenant bidding process or businesses from zip 

codes 19145, 19146, 19147, and/or 19148. A searchable 

database of M/W/DSBE certified vendors and details on 

becoming certified in Philadelphia are available here: 

https://phila.mwdsbe.com/. 

vi. Owner agrees to make reasonable efforts to identify and 

solicit commercial tenants that provide specific community 

services and which would be eligible under an IRMX 

zoning designation, including a preference for, but not 

limited to: (i) daycare or other child care center; (ii) 

medical, dental and/or health care providers; (iii) fresh food 

market; (iv) convenience store; (v) apparel and accessories 
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store; (vi) eating and drinking establishment; (vii) passive 

and active recreation; (viii) artisan office space; and (ix) 

light industrial as defined by the Philadelphia City Planning 

Commission Zoning Code Information Manual. 

vii. Owner agrees to align design of commercial footprints in 

2401 Washington Avenue to accommodate amenities set 

forth in Section 2(e)(v).  

e. Employment Opportunities.  Owner agrees to include in its leases 

with all commercial tenants of the Property a provision in its leases 

requiring each tenant to exercise a preference that at least 30% of 

its employees reside in zip codes 19145, 19146, and/or 19148. 

4. Remedies.  If Owner defaults under the terms of this Agreement, SOSNA 

and/or NOWAC shall provide written notice of such default to Owner (the “Default 

Notice”).  Upon receipt of the Default Notice, Owner shall have sixty (60) days within 

which to cure such default referenced in the Default Notice (the “Cure Period”).  In the 

event that Owner fails to cure the default within the Cure Period, SOSNA and/or 

NOWAC shall have the right to pursue any and all remedies at law and in equity; 

provided, however, each party will pay all its own expenses and all costs associated with 

such action, including, but not limited to, their respective attorneys’ fees.   

5. Recording.  This Agreement itself shall not be recorded of public record.  

The Agreement is binding, however, and shall run with the land.  See Section 6, below.  

Notwithstanding the foregoing, this Agreement shall serve as a proviso to any Relief 

obtained by the Owner, including, but not limited to, the issuance of any Ordinance.  
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6. Binding/Run With Land; Assignment; No Contemplated Sale or 

Conveyance. 

a. This Agreement shall be binding upon SOSNA, NOWAC, Owner 

and their respective successors in interest, except for and excluding 

the for sale townhomes, which upon the individual sale of each 

townhome to owner-occupants, shall each be released from any 

further obligations hereunder. 

b. Neither SOSNA, NOWAC nor Owner shall be permitted to assign 

this Agreement (or their respective obligations hereunder) to any 

person or entity without the prior written consent of the other 

parties; provided, however, that in the event Owner sells or 

otherwise conveys the Property or any portion thereof, other than 

the for sale townhomes, Owner shall, as a condition of such sale or 

conveyance, require any such subsequent owner(s) to become a 

signatory to and agree to be bound by the terms and conditions of 

this Agreement (in the event that Owner sells or conveys only a 

portion of the Property, Owner shall remain a party to this 

Agreement and required to comply with Owner’s obligations 

herein with respect to any portion of the Property that Owner 

continues to own). 

c. Owner warrants and represents that Owner: (i) has not entered into 

any contract, agreement, memorandum of understanding, letter of 

intent or any similar binding or non-binding instrument with any 
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third party providing for Owner’s sale or other conveyance of the 

Property, in whole or in part; (ii) is not, and has not been at any 

time in the sixty (60) days prior to the date of this Agreement, 

engaged in discussions with any third party for the sale or other 

conveyance of the Property, in whole or in part; (iii) is not 

soliciting bids or proposals for Owner’s sale or other conveyance 

of the Property, in whole or in part; and (iv) does not intend to sell 

or otherwise convey the Property, in whole or in part, to any third 

party. 

7. No Joint Venture or Partnership.  Nothing herein shall be construed to 

create a partnership or a joint venture between the Parties. 

8. Indemnity.  Owner agrees to indemnify and hold SOSNA and NOWAC 

harmless from and against any and all claims, suits, proceedings, liabilities, obligations, 

costs and expenses (including, without limitation, defense costs and reasonable attorneys’ 

fees and other professional fees and expenses) incurred in connection with or arising out 

of Owner’s (a) performance of its obligations hereunder, or (b) breach of any of Owner’s 

obligations, representations or covenants herein. 

9. Automatic Termination.  If the Relief sought by Owner is not achieved or 

Owner withdraws its request for Relief or the Owner is unable to commence construction 

for any reason on or before the first anniversary hereof, this Agreement shall 

automatically terminate, shall become null and void and the Parties shall have no further 

obligation hereunder.   
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10. Warranty of Capacity to Execute Agreement and Release.  The Parties are 

authorized and have the authority to enter into this Agreement and have obtained all 

necessary approvals in order to do so.  Each Party represents that the person signing this 

Agreement on its behalf is authorized to do so.  The Parties further represent that they 

have not sold, assigned, transferred, conveyed, or otherwise disposed of any of the rights, 

claims, demands, obligations, or causes of action referred to in this Agreement. 

11. Executory Nature of this Agreement.  The Parties acknowledge and 

expressly agree that each representation, covenant, promise, and agreement made herein 

is a necessary and important part and reason for the Parties’ entry into this Agreement. 

12. Waiver; Severability.  A waiver by either party of any provision or 

condition of this Agreement shall not be construed or deemed to be a waiver of any other 

provision or condition of this Agreement, or a waiver of a subsequent breach of the same 

provision or condition, unless such waiver is so expressed in writing and signed by the 

party to be bound.  Should any of the provisions herein be determined to be invalid by a 

court of competent jurisdiction, it is agreed that this shall not affect the enforceability of 

any other provision herein and that the Parties shall re-negotiate in good faith that 

provision in order to retain the purpose and intent of such provision but correct any legal 

insufficiency or impropriety.  

13. Controlling Law.  This Agreement is entered into in the Commonwealth of 

Pennsylvania and shall be construed, interpreted, and enforced in accordance with the 

laws of the Commonwealth of Pennsylvania without reference to choice-of-law rules. 

14. Integration.   The Parties acknowledge and expressly agree that this 

Agreement contains the entire agreement of the Parties, that there are no other 
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agreements, representations, promises, or negotiations that have not been expressly 

embodied herein, and that this Agreement supersedes any and all prior agreements with 

respect to the subject matter hereof. 

15. Modification in Writing.  The Parties agree that this Agreement may be 

amended or modified only by a writing executed by the Parties. 

16. Evaluation of the Agreement.  The Parties either are or had the 

opportunity to be represented by counsel of each Party’s choice during the process of 

negotiating this Agreement and deciding whether to enter into it.  Each Party understands 

and appreciates the contents and legal consequences of this Agreement.  The Parties have 

read this Agreement completely and thoroughly, and have the authority to enter into this 

Agreement. 

17. Captions; Days.  Any titles, section numbers, or section letters appearing 

in this Agreement are inserted only as a matter of convenience and in no way limit, 

define, construe, or describe the scope or intent of any provision hereof.  All references to 

a number of days throughout this Agreement refer to calendar days. 

18. Counterparts.  This Agreement may be executed in one or more 

counterparts, each of which shall be deemed an original, but all of which shall constitute 

one and the same instrument.  A .pdf or photocopy of this Agreement shall be effective as 

if it were an original. 

19. Mutually Drafted.  The Parties acknowledge that the drafting of this 

Agreement is a mutual effort among the Parties and (as applicable) their counsel, and that 

this Agreement is not to be construed against any Party or group of Parties on the basis of 

that Party or its counsel being a drafter of any portion or the whole of this Agreement. 
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20. Notice.  All notices required or permitted hereunder shall be in writing and 

shall be sent by Certified U.S. Mail, return receipt requested or by a national overnight 

courier service, such as FedEx, UPS or DHL, and addressed to the party intended at the 

address set out at the beginning of this Agreement.  Any party may change its address for 

notice via a notice sent to the other parties in accordance with this paragraph. 
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IN WITNESS WHEREOF, this Agreement is hereby executed by the Parties as of the 

date and year first stated above. 

SOSNA: 

 

By:                              
  DAVID ZEGA 
  CHAIRPERSON, SOUTH OF SOUTH  
  NEIGHBORHOOD ASSOCIATION 
 
 
By:                             
  NOLAN TULLY 
  VICE-CHAIRPERSON, SOUTH OF SOUTH 
  NEIGHBORHOOD ASSOCIATION 
 
NOWAC: 

 
 

By:                              
  MADELINE SHIKOMBA 
  PRESIDENT, NORTH OF WASHINGTON  
  AVENUE COALITION 
 
 
 
By:                              
  ALAN TAYLOR 
  VICE PRESIDENT, NORTH OF WASHINGTON  
  AVENUE COALITION 
 
OWNER: 
 
Fitler Estates, LLC 
 
 
By: ____________________________________ 
Name: 
Title: 
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